United States Department of the Interior

BUREAU OF RECLAMATION
2800 Cottage Way
Sacramento, CA 95825-1898

IN REPLY REFER TO:

CGB-440 SEP 2 8 2020
22423

Board of Directors
Westlands Water District
P.O. Box 6056

Fresno, CA 93703-6056

Subject: Water Infrastructure Improvements for the Nation Act Contract No. 14-06-200-7823]J-
LTR1-P Between the United States and the Westlands Water District Providing for
Project Water Service — Central Valley Project, California

Dear Board of Directors:

Enclosed is an executed original of the subject contract for your records. The Bureau of
Reclamation appreciates the effort expended by the Westlands Water District and its
representatives relative to this contract.

The exhibit titled, “Repayment Obligation — Current Calculation Under the WIIN Act, Section
4011 (a) (2)”, for the Contract Amendment will be finalized on the Effective Date of the
Contract Amendment, in accordance with the Water Infrastructure Improvements for the Nation

Act of 2016 (Public Law 114-322).

If there are any questions, please contact Mr. Stanley Data, Repayment Specialist, at
(916) 978-5246, or sdata@usbr.gov.

Sincerely,

MM a Ofk‘j’u“Pp/\

Sheri A. Looper
Deputy Regional Resources Manager

Enclosure

INTERIOR REGION 10 ¢ CALIFORNIA-GREAT BASIN
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Contract No. 14-06-200-7823J-LTR1-P

UNITED STATES
DEPARTMENT OF THE INTERIOR
BUREAU OF RECLAMATION
Central Valley Project, California

CONTRACT BETWEEN THE UNITED STATES
AND
WESTLANDS WATER DISTRICT
PROVIDING FOR PROJECT WATER SERVICE
FROM DELTA DIVISION AND FACILITIES REPAYMENT

THIS CONTRACT, made thigh}_day of 2, Qﬁm\w ,200) ,in

pursuance generally of the Act of June 17, 1902, (32 Stat. 388), and acts amendatory thereof or

supplementary thereto, including but not limited to, the Acts of August 26, 1937 (50 Stat. 844),
as amended and supplemented, August 4, 1939 (53 Stat. 1187), as amended and supplemented,
July 2, 1956 (70 Stat. 483), June 21, 1963 (77 Stat. 68), October 12, 1982 (96 Stat. 1263), }
October 27, 1986 (100 Stat. 3050), as amended, Title XXXIV of the Act of October 30, 1992
(106 Stat. 4706), as amended, and the Water Infrastructure Improvements for the Nation Act
(Public Law (Pub. L.) 114-322, 130 Stat. 1628), Section 4011 (a-d) and (f) (“WIIN Act”), all
collectively hereinafter referred to as Federal Reclamation law, between the UNITED STATES
OF AMERICA, hereinafter referred to as the United States, represented by the officer executing
this Contract, hereinafter referred to as the Contracting Officer, and WESTLANDS WATER
DISTRICT, hereinafter referred to as the Contractor, a public agency of the State of California,
duly organized, existing, and acting pursuant to the laws thereof;

WITNESSETH, That:
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EXPLANATORY RECITALS

[15]  WHEREAS, the United States has constructed and is operating the
California Central Valley Project (Project), for diversion, storage, carriage, distribution, and
beneficial use, for flood control, irrigation, municipal, domestic, industrial, fish and wildlife
mitigation, protection and restoration, generation and distribution of electric energy, salinity
control, navigation, and other beneficial uses, of waters of the Sacramento River, the American
River, the Trinity River, and the San Joaquin River and their tributaries; rand
[2"] WHEREAS, the United States constructed the Delta-Mendota Canal and
related facilities, which will be used in part for the furnishing of water to the Contractor pursuant
to the terms of this Contract; and
[3'9] WHEREAS, the rights to Project Water were acquired by the United
States pursuant to California law for operation of the Project; and
[4%] WHEREAS, the Oro Loma Water District (District) and the United States
entered into Contract No. 14-06-200-7823, as amended, which established terms for the delivery
to the District of Project Water from the Delta Division facilities from April 7, 1959 to February
28, 1995; and |
[5%] WHEREAS, the United States and the District have pursuant to ‘
Subsection 3404(c)(1) of the Central Valley Project Improvement Act (CVPIA), subsequently
entered into interim renewal contract(s) identified as Contract No. 14-06-200-7823-IR1 and
subsequent Interim Renewal Contracts 14-06-200-7823-IR2 through 14-06-200-7823-IR8, which

provided for water service to the District from March 1, 1995 through February 28, 2006; and
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Contract No. 14-06-200-7823J-LTR1-P

[6"] WHEREAS, the United States and the District entered into a long-term
contract identified as Contract No. 14-06-200-7823-LTR1, hereinafter referred to as the Long-
Term Contract, which provided for the continued water service to the District following
expiration of Contract No. 14-06-200-7823-1R8; and

[7"] WHEREAS, the Contractor and the District executed an agreement on
March 1, 2012, to provide for the partial assignment of 4,000 acre-feet of Project Water under
the District’s Long-Term Contract 14-06-200-7823-LTR1; and

[8']  WHEREAS, the United States and the Contractor entered into Contract
No. 14-06-200-7823] as amended, hereinafter referred to as the Existing Contract, which
pr(;vided the Contractor Project Water from the Project facilities from March 1, 2012, through
February 28, 2030, and which was in effect the date the WIIN Act was enacted; and

[9'"] WHEREAS, on December 16, 2016, the 114" Congress of the United
States of America enacted the WIIN Act; and

[10"] WHEREAS, Section 4011(a)(1) provides that “upon request of the
contractor, the Secretary of the Interior shall convert any water service contract in effect on the
date of enactment of this subtitle and between the United States and a water users’ association
[Contractor] to allow for prepayment of the repayment contract pursuant to paragraph (2) under
mutually agreeable terms and conditions.”; and

[11%] WHEREAS, Section 4011(a)(1) further provides that “the manner of
conversion under this paragraph shall be as follows: (A) Water service contracts that were
entered into under section (e) of the Act of August 4, 1939 (53 Stat. 1196), to be converted under

this section shall be converted to repayment contracts under section 9(d) of that Act
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Contract No. 14-06-200-7823J-LTR1-P

(53 Stat. 1195)”; and “(B) Water service contracts that were entered under subsection (c)(2) of
section 9 of the Act of August 4, 1939 (53 Stat. 1194), to be converted under this section shall be
converted to a contract under subsection (c)(1) of section 9 of that Act (53 Stat. 1195).”; and

[12"] WHEREAS, Section 4011(a)(4)(C) further provides all contracts entered
into pursuant to Section 4011(a)(1), (2), and (3) shall “not modify other water service,
repayment, exchange and transfer contractual rights between the water users’ association
[Contractor], and the Bureau of Reclamation, or any rights, obligations, or relationships of the
water users’ association [Contractor] and their landowners as provided under State law.”; and

[13%] WHEREAS, Section 4011(d)(3) and (4) of the WIIN Act provides that
“implementation of the provisions of this subtitle shall not alter...(3) the priority of a water
service or repayment contractor to receive water; or (4) except as expressly provided in this
section, any obligations under the Federal Reclamation law, including the continuation of
Restoration Fund charges pursuant to section 3407(d) (Pub. L. 102-575), of the water service and
repayment contractors making prepayments pursuant to this section.”; and

[14"] WHEREAS, upon the request of the Contractor, the WIIN Act directs the
Secretary to convert irrigation water service contracts and municipal and industrial (M&I) water
service contracts into repayment contracts, amend existing repayment contracts, and allow
contractors to prepay their construction cost obligations pursuant to applicable Federal
Reclamation law; and

[15%] WHEREAS, the United States has determined that the Contractor has

fulfilled all of its obligations under the Existing Contract; and
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[16™] WHEREAS, the Contractor has demonstrated to the satisfaction of the
Contracting Officer that the Contractor has utilized the Project Water supplies available to it for
reasonable and beneficial use and/or has demonstrated future demand for water use such that the
Contractor has the capability and expects to utilize fully for reasonable and beneficial use the
quantity of Project Water to be made available to it pursuant to this Contract; and

[17'"] WHEREAS, water obtained from the Project has been relied upon by
urban and agricultural areas within California for more than 50 years, and is considered by the
Contractor as an essential portion of its water supply; and

[18"] WHEREAS, the economies of regions within the Project, including the
Contractor’s, depend upon the continued availability of water, iﬂclud'mg water service from the
Project; and

[19'] WHEREAS, the Secretary intends through coordination, cooperation, and

partnerships to pursue measures to improve water supply, water quality, and reliability of the

- Project for all Project purposes; and

[20!] WHEREAS, the mutual goals of the United States and the Contractor
include: to provide for reliable Project Water supplies; to control costs of those supplies; to
achieve repayment of the Project as required by law; to guard reasonably against Project Water
shortages; to achieve a reasonable balance among competing demands for use of Project Water;
and to comply with all applicable environmental statutes, all consistent with the legal obligations
of the United States relative to the Project; and

[21%] WHEREAS, the parties intend by this Contract to maintain a cooperative

relationship in order to achieve their mutual goals; and
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[22°] WHEREAS, the Contractor has utilized or may utilize transfers, contract
assignments, rescheduling, and conveyance of Project Water and non-Project water under this
Contract as tools to minimize the impacts of a Condition of Shortage and to maximize the
beneficial use of water; and

[23] WHEREAS, the parties desire and intend that this Contract not provide a
disincentive to the Contractor in continuing to carry out the beneficial activities set out in the
Explanatory Recital immediately above; and

[24"] WHEREAS, the Contracting Officer and the Contractor agree that this
Contract complies with Section 4011 of the WIIN Act; and

[25"] WHEREAS, the Contracting Officer and the Contractor agree to amend
and convert the Existing Contract pursuant to Section 4011 of the WIIN Act and other Federal
Reclamation law on the terms and conditions set forth below.

NOW, THEREFORE, in consideration of the mutual and dependent covenants
herein contained, it is hereby mutually agreed by the parties hereto as follows:

DEFINITIONS

1. When used herein unless otherwise distinctly expressed, or manifestly
incompatible with the intent of the parties as expressed in this Contract, the term:

(a) “Additional Capital Obligation” shall mean construction costs or other
capitalized costs incurred after the Effective Date or not reflected in the Existing Capital
Obligation as defined herein and in accordance with Section 4011, subsection (a)(2)(B) and
(a)(3)(B) of the Water Infrastructure Improvements for the Nation Act (Pub. L. 114-322, 130

Stat. 1628) (“WIIN Act”);
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(b)  “Calendar Year” shall mean the period January 1 through December 31,
both dates inclusive;

(c) “Charges” shall mean the payments required by Federal Reclamation law
in addition to the Rates and Tiered Pricing Component specified in this Contract as determined
annually by the Contracting Officer pursuant to this Contract;

(d)  “Condition of Shortage” shall mean a condition respecting the Project
during any Year such that the Contracting Officer is unable to deliver sufficient water to meet the
Contract Total,;

(e) “Contracting Officer” shall mean the Secretary of the Interior’s duly
authorized representative acting pursuant to this Contract or applicable Federal Reclamation law
or regulation;

® “Contract Total” shall mean the maximum amount of water to which the
Contractor is entitled under subdivision (a) of Article 3 of this Contract;

(2) “Contractor’s Service Area” shall mean the area to which the Contractor is
permitted to provide Project Water under this Contract as described in Exhibit “A” attached
hereto, which may be modified from time to time in accordance with Article 34 of this Contract
without amendment of this Contract;

(h)  “CVPIA” shall mean the Central Valley Project Improvement Act, Title
XXXIV of the Act of October 30, 1992 (106 Stat. 4706);

(1) “Delta Division Facilities” shall mean those existing and future Project
facilities in and south of the Sacramento-San Joaquin Rivers Delta, including, but not limited to,

the C.W. “Bill” Jones Pumping Plant, the O’Neill Forebay, the O’Neill Pumping/Generating
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Plant, and the San Luis Reservoir, used to divert, store, and convey water to those Project
Contractors entitled to receive water conveyed through the Delta-Mendota Canal;

() “Eligible Lands” shall mean all lands to which Irrigation Water may be
delivered in accordance with Section 204 of the Reclamation Reform Act of 1982 (96 Stat.
1263), as amended,;

) “Excess Lands” shall mean all lands in excess of the limitations contained
in Section 204 of the Reclamation Reform Act of 1982, other than those lands exempt from
acreage limitation under Federal Reclamation law;

1)) “Existing Capital Obligation” shall mean the remaining amount of
construction costs or other capitalized costs allocable to the Contractor as described in Section
4011, subsections (a)(2)(A) and (a)(3)(A) of the WIIN Act, and as identified in the Central
Valley Project Irrigation Water Rates and/or Municipal and Industrial Water Rates, respectively,
in the Final 2020 Ratebooks, as adjusted to reflect payments not reflected in such Schedulé. The
Contracting Officer has computed the Existing Capital Obligation and such amount is set forth in
Exhibit “C”, which is incorporated herein by reference;

(m)  “Full Cost Rate” shall mean an annual rate, as determined by the
Contracting Officer that shall amortize the expenditures for construction properly allocable to the
Project irrigation or M&I functions, as appropriate, of facilities in service including all O&M
deficits funded, less payments, over such periods as may be required under Federal Reclamation
law, or applicable contract provisions. Interest will accrue on both the construction expenditures
and funded O&M deficits from October 12, 1982, on costs outstanding at that date, or from the

date incurred in the case of costs arising subsequent to October 12 1982, and shall be calculated
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in accordance with subsections 202(3)(B) and (3)(C) of the Reclamation Reform Act of 1982.
The Full Cost Rate includes actual operation, maintenance, and replacement costs consistent with
Section 426.2 of the Rules and Regulations for the Reclamation Reform Act of 1982;

(n) “Ineligible Lands” shall mean all lands to which Irrigation Water may not
be delivered in accordance with Section 204 of the Reclamation Reform Act of 1982;

(0) “Irrigation Full Cost Water Rate” shall mean the Full Cost Rate applicable
to the delivery of Irrigation Water;

(p) “Irrigation Water” shall mean the use of Project Water to irrigate lands

primarily for the production of commercial agricultural crops or livestock, and domestic and
other uses that are incidental thereto;

(@ “Landholder” shall mean a party that directly or indirectly owns or leases
nonexempt land, as provided in 43 CFR 426.2;

(1) “Municipal and Industrial (M&I) Water” shall mean the use of Project
Water for municipal, industrial, and miscellaneous other purposes not falling under the definition

of “Irrigation Water” or within another category of water use under an applicable Federal
authority;

(s) “M&I Full Cost Water Rate” shall mean the Full Cost Rate applicable to
the delivery of M&I Water;

(t) “Operation and Maintenance” or “O&M?” shall mean normal and
reasonable care, control, operation, repair, replacement (other than capital replacement), and
maintenance of Project facilities;

(u) “Operating Non-Federal Entity” shall mean the entity(ies), its (their)
successors or assigns, which has (have) the obligation to operate and maintain all or a portion of

the Delta Division Facilities pursuant to written agreement(s) with the United States. When this
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Contract was entered into, the Operating Non-Federal Entity was the San Luis & Delta-Mendota
Water Authority;

(v)  “Project” shall mean the Central Valley Project owned by the United
States and managed by the Department of the Interior, Bureau of Reclamation;

(w)  “Project Contractors” shall mean all parties who have contracts for water
service for Project Water from the Project with the United States pursuant to Federal
Reclamation law;

(x) “Project Water” shall mean all water that is developed, diverted, stored, or
delivered by the Secretary in accordance with the statutes authorizing the Project and in
accordance with the terms and conditions of water rights acquired pursuant to California law;

(y) “Rates” shall mean the payments determined annually by the Contracting
Officer in accordance with the then-current applicable water ratesetting policies for the Project,
as described in subdivision (a) of Article 7 of this Contract;

(z) “Recent Historic Average” shall mean the most recent five- (5) year

average of the final forecast of Water Made Available to the Contractor pursuant to this Contract

. or its preceding contract(s);

(aa) “Repayment Obligation” for Water Delivered as Irrigation Water shall
mean the Existing Capital Obligation discounted by % of the Treasury rate, which shall be the
amount due and payable to the United States, pursuant to Section 4011(a)(2)(A) of the WIIN
Act; and for Water Delivered as M&I Water shall mean the amount due and payable to the

United States, pursuant to Section 4011(a)(3)(A) of the WIIN Act;

10
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(bb)  “Secretary” shall mean the Secretary of the Interior, a duly appointed
successor, or an authorized representative acting pursuant to any authority of the Secretary and
through any agency of the Department of the Interior;

(cc)  “Tiered Pricing Component” shall be the incremental amount to be paid
for each acre-foot of Water Delivered as described in Article 7 of this Contract and as provided
for in Exhibit “B”;

(dd) “Water Delivered” or “Delivered Water” shall mean Project Water
diverted for use by the Contractor at the point(s) of delivery approved by the Contracting
Officer;

(ee) “Water Made Available” shall mean the estimated amount of Project
Water that can be delivered to the Contractor for the upcoming Year as declared by the
Contracting Officer, pursuant to subdivision (a) of Article 4 of this Contract;

(ffjy  “Water Scheduled” shall mean Project Water made available to the
Contractor for which times and quantities for delivery have been established by the Contractor
and Contracting Officer, pursuant to subdivision (b) of Article 4 of this Contract; and

(gg) “Year” shall mean the period from and including March 1 of each
Calendar Year through the last day of February of the following Calendar Year.

TERM OF CONTRACT — RIGHT TO USE OF WATER

2. (a) This Contract shall be effective October 1, 2020, hereinafter known as the

“Effective Date”, and shall continue so long as the Contractor pays applicable Rates and Charges

11
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under this Contract, consistent with Section 9(d) or 9(c)(1) of the Act of August 4, 1939 (53 Stat.
1195) as applicable, and applicable law;

(1)  Provided, That the Contracting Officer shall not seek to terminate

this Contract for failure to fully or timely pay applicable Rates and Charges by the Contactor,
unless the Contracting Officer has first provided at least sixty (60) calendar days written notice
to the Contractor of such failure to pay and the Contractor has failed to cure such failure to pay,
or to diligently commence and maintain full curative payments satisfactory to the Contracting
Officer within the sixty (60) calendar days’ notice period;

(2)  Provided, further, That the Contracting Officer shall not seek to

suspend making water available or declaring Water Made Available pursuant to this Contract for
non-compliance by the Contractor with the terms of this Contract or Federal law, unless the
Contracting Officer has first provided at least thirty (30) calendar days written notice to the
Contractor and the Contractor has failed to cure such non-compliance, or to diligently commence
curative actions satisfactory to the Contracting Officer for a non-compliance that cannot be fully
cured within the thirty (30) calendar days’ notice period. If the Contracting Officer has
suspended making water available pursuant to this paragraph, upon cure of such non-compliance
satisfactory to the to the Contracting Officer, the Contracting Officer shall resume making water
available and declaring Water Made Available pursuant to this Contract;

(3)  Provided, further, That this Contract may be terminated at any

time by mutual consent of the parties hereto.
(b) Upon complete payment of the Repayment Obligation by the Contractor,

and notwithstanding any Additional Capital Obligation that may later be established, the acreage

12
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limitations, reporting, and full cost pricing provisions of the Reclamation Reform Act of 1982,
and subdivisions (j) Eligible Lands, (k) Excess Lands, and (n) Ineligible Lands, of Article 1 of
this Contract shall no longer be applicable.

(c) Notwithstanding any provision of this Contract, the Contractor reserves
and shall have all rights and benefits under the Act of July 2, 1956 (70 Stat. 483), to the extent
allowed by law.

(d) Notwithstanding any provision of this Contract, the Contractor reserves
and shall have all rights and benefits under the Act of June 21, 1963 (77 Stat. 68), to the extent
allowed by law.

WATER TO BE MADE AVAILABLE AND DELIVERED TO THE CONTRACTOR

. (a) During each Year, consistent with all applicable State water rights permits,
and licenses, Federal law, and subject to the provisions set forth in Articles 11 and 12 of this
Contract, the Contracting Officer shall make available for delivery to the Contractor 4,000 acre-
feet of Project Water for irrigation and M&I purposes. Water Delivered to the Contractor in
accordance with this subdivision shall be scheduled and paid for pursuant to the provisions of
Articles 4 and 7 of this Contract.

(b) Because the capacity of the Project to deliver Project Water has beén
constrained in recent years and may be constrained in the future due to many factors including
hydrologic conditions and implementation of Federal and State laws, the likelihood of the
Contractor actually receiving the amount of Project Water set out in subdivision (a) of this
Article in any given Year is uncertain. The Contracting Officer’s modeling referenced in the

programmatic environmental impact statement prepared pursuant to Section 3404(c) of the

13
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CVPIA projected that the C;)ntract Total set forth in this Contract will not be available to the
Contractor in many years. During the most recent five years prior'to execution of Contract No.
14-06-200-7823-LTR1, the Recent Historic Average Water Made Available to the District was
3,027 acre-feet. Nothing in this subdivision (b) of this Article shall affect the rights and
obligations of the parties under any provision of this Contract.

(c) The Contractor shall utilize the Project Water in accordance with all
applicable legal requirements.

(1)  Inthe event any Project Contractor (other than a Cross Valley

Contractor) that receives Project Water through the Delta Division Facilities obtains a
contractual agreement that the Contracting Officer shall make Project Water available at a point
or points of delivery in or north of the Delta, at the request of the Contractor and upon
completion of any required environmental documentation, this Contract shall be amended to
provide for deliveries in or north of the Delta on mutually agreeable terms. Such amendments to
this Contract shall be limited solely to those changes made necessary by the addition of such

alternate points of delivery in or north of the Delta; Provided, That the Contracting Officer’s use

of the Harvey O. Banks Pumping Plant to deliver Project Water does not trigger this right of
amendment.

(d) The Contractor shall make reasonable and beneficial use of all water
furnished pursuant to t.his Contract. Groundwater recharge programs (direct, indirect, or in lieu),
groundwater banking programs, surface water storage programs, and other similar programs
utilizing Project Water or other water furnished pursuant to this Contract conducted within the

Contractor’s Service Area which are consistent with applicable State law and result in use
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- consistent with Federal Reclamation law will be allowed; Provided, That any direct recharge

program(s) is (are) described in the Contractor’s water conservation plan submitted pursuant to

Article 25 of this Contract; Provided, further, That such water conservation plan demonstrates

sufficient lawful uses exist in the Contractor’s Service Area so that using a long-term average,
the quantity of Delivered Water is demonstrated to be reasonable for such uses and in
compliance with Federal Reclamation law. Groundwater recharge programs, groundwater
banking programs, surface water storage programs, and other similar programs utilizing Project
Water or other water furnished pursuant to this Contract conducted outside the Contractor’s
Service Area may be permitted upon written approval of the Contracting Officer, which approval
will be based upon environmental documentation, Project Water rights, and Project operational
concerns. The Contracting Officer will address such concerns in regulations, policies, or
guidelines.

(¢)  The Contractor shall comply with requirements applicable to the
Contractor in biological opinion(s) prepared as a result of a consultation regarding the execution
of any water service contract between the Contracting Officer and the Contractor in effect
immediately prior to the Effective Date undertaken pursuant to Section 7 of the Endangered
Species Act of 1973 (ESA), as amended, that are within the Contractor’s legal authority to
implement. The Existing Contract, which evidences in excess of 45 years of diversions for
irrigation and/or M&I purposes of the quantities of Project Water provided in subdivision (a) of
Article 3 of this Contract, will be considered in developing an appropriate baseline for any
required biological assessment(s) prepared pursuant to the ESA, and any other needed

environmental review. Nothing herein shall be construed to prevent the Contractor from
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challenging or seeking judicial relief in a court of competent jurisdiction with respect to any
biological opinion or other enviro‘nmental documentation referred to in this Article.

(H Following the declaration of Water Made Available under Article 4 of this
Contract, the Contracting Officer will make a determination whether Project Water, or other
water available to the Project, can be made available to the Contractor in addition to the Contract
Total under this Article during the Year without adversely impacting other Project Contractors.
At the request of the Contractor, the Contracting Officer will consult with the Contractor prior to
making such a determination. If the Contracting Officer determines that Project Water, or other
water available to the Project, can be made available to the Contractor, the Contracting Officer
will announce the availability of such water and shall so notify the Contractor as soon as
practical. The Contracting Officer will thereafter meet with the Contractor and other Project
Contractors capable of taking such water to determine the most equitable and efficient allocation
of such water. If the Contractor requests the delivery of any quantity of such water, the
Contracting Officer shall make such water available to the Contractor in accordance with
applicable statutes, regulations, guidelines, and policies. Subject to existing long-term
contractual commitments, water rights, and operational constraints, long-term Project
Contractors shall have a first right to acquire such water, including Project Water made available
pursuant to Section 215 of the Reclamation Reform Act of 1982.

(g)  The Contractor may request permission to reschedule for use during the
subsequent Year some or all of the Water Made Available to the Contractor during the current
Year, referred to as “rescheduled water.” The Contractor may request permission to use during

the current Year a quantity of Project Water which may be made available by the United States
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to the Contractor during the subsequent Year referred to as “preuse.” The Contracting Officer’s
written approval may permit such uses in accordance with applicable statutes, regulations,
guidelines, and policies.

(h)  The Contractor’s right pursuant to Federal Reclamation law and applicable
State law to the reasonable and beneficial use of the Water Delivered pursuant to this Contract
sﬁall not be disturbed, and this Contract shall continue so long as the Contractor pays applicable
Rates and Charges under this Contract consistent With Section 9(d) or 9(c)(1) of the Act of
August 4, 1939 (53 Stat. 1195) as applicable, and applicable law. Nothing in the preceding
sentence shall affect the Contracting Officer’s ability to impose shortages under Article 11 or
subdivision (b) of Article 12 of this Contract.

(1) Project Water furnished to the Contractor pursuant to this Contract may be
delivered for purposes other than those described in subdivisions (p) and (r) of Article 1 of this
Contract upon written approval by the Contracting Officer in accordance with the terms and
conditions of such approval.

() The Contracting Officer shall make reasonable efforts to protect the water
rights necessary for the Project and to provide the water available under this Contract. The
Contracting Officer shall not object to participation by the Contractor, in the capacity and to the
extent permitted by law, in administrative proceedings related to the Project Water rights;

Provided, That the Contracting Officer retains the right to object to the substance of the

Contractor’s position in such a proceeding; Provided, further, That in such proceedings the

Contracting Officer shall recognize the Contractor has a legal right under the terms of this

Contract to use Project Water.
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TIME FOR DELIVERY OF WATER

4. (a) On or about February 20 each Calendar Year, the Contracting Officer shall
announce the Contracting Officer’s expected declaration of the Water Made Available. Such
declaration will be expressed in terms of Water Made Available and the Recent Historic Average
and will be updated monthly, and more frequently if necessary, based on the then-current
operational and hydrologic conditions and a new declaration with changes, if any, to the Water
Made Available will be made. The Contracting Officer shall provide forecasts of Project
operations and the basis of the estimate, with relevant supporting information, upon the written
request of the Contractor. Concurrently with the declaration of the Water Made Available, the
Contracting Officer shall provide the Contractor with the updated Recent Historic Average.

(b)  On or before each March 1 and at such other times as necessary, the
Contractor shall submit to the Contracting Officer a written schedule, satisfactory to the
Contracting Officer, showing the monthly quantities of Project Water to be delivered by the
United States to the Contractor pursudnt to this Contract for the Year commencing on such
March 1. The Contracting Officer shall use all reasonable means to deliver Project Water
according to the approved schedule for the Year commencing on such March 1.

(c) The Contractor shall not schedule Project Water in excess of the quantity
of Project Water the Contractor intends to put to reasonable and beneficial use within the
Contractor’s Service Area or to sell, transfer, or exchange pursuant to Article 9 of this Contract
during any Year.

(d)  Subject to the conditions set forth in subdivision (a) of Article 3 of this

Contract, the United States shall deliver Project Water to the Contractor in accordance with the
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initial schedule submitted by the Contractor pursuant to subdivision (b) of this Article, or any
written revision(s) thereto satisfactory to the Contracting Officer, submitted within a reasonable
time prior to the date(s) on which the requested change(s) is/are to be implemented.

POINT OF DIVERSION AND RESPONSIBILITY FOR DISTRIBUTION OF WATER

5 (a) Project Water scheduled pursuant to subdivision (b) of Article 4 of this
Contract shall be delivered to the Contractor at a point or points on the Delta-Mendota Canal and
any additional point or points of delivery either on Project facilities or another location or
locations mutually agreed to in writing by the Contracting Officer and the Contractor.

(b) The Contracting Officer, either directly or indirectly through its written
agreements(s) with the Operating Non-Federal Entity(ies), shall make all reasonable efforts to
maiﬁtain sufficient flows and levels of water in the Project facilities to deliver Project Water to
the Contractor at the point or points of delivery established pursuant to subdivision (a) of this
Article.

(c) The Contractor shall deliver Irrigation Water in accordance with any
applicable land classification provisions of Federal Reclamation law and the associated
regulations. The Contractor shall not deliver Project Water to land outside the Contractor’s
Service Area unless approved in advance by the Contracting Officer.

(d)  All Water Delivered to the Contractor pursuant to this Contract shall be
measured and recorded with equipment furnished, installed, operated, and maintained by the
Contracting Officer either directly or indirectly through its written agreements(s) with the
Operating Non-Federal Entity(ies), unless undertaken by the Contractor with the consent of the

Contracting Officer at the point or points of delivery established pursuant to subdivision (a) of
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this Article. Upon the request of either party to this Contract, the Contracting Officer shall
investigate, or cause to be investigated by the appropriate Operating Non-Federal Entity(ies), the
accuracy of such measurements and shall take any necessary steps to adjust any errors appearing
therein. For any period of time when accurate measurements have not been made, the
Contracting Officer shall consult with the Contractor and the appropriate Operating Non-Federal
Entity(ies), if any, prior to making a final determination of the quantity delivered for that period
of time.

(e) Absent a separate contrary written agreement with the Contractor, neither
the Contracting Officer nor any Operating Non-Federal Entity(ies) shall be responsible for the
control, carriage, handling, use, disposal, or distribution of Water Delivered to the Contractor
pursuant to this Contract beyond the point or points of delivery established pursuant to
subdivision (a) of this Article. The Contractor shall indemnify the United States, its officers,
employees, agents, and assigns on account of damage or claim of damage of any nature
whatsoever for which there is legal responsibility, including property damage, personal injury, or
death arising out of or connected with the control, carriage, handling, use, disposal, or
distribution of such Water Delivered beyond such point or points of delivery except for any
damage or claim arising out of: (i) acts or omissions of the Contracting Officer or any of its
officers, employees, agents, and assigns, including the Operating Non-Federal Entity(ies) with
the intent of creating the situation resulting in any damage or claim; (ii) willful misconduct of the
Contracting Officer or any of its officers, employees, agents, and assigns, including the
Operating Non-Federal Entity(ies); (iii) negligence of the Contracting Officer or any of its

officers, employees, agents, and assigns, including the Operating Non-Federal Entity(ies); or (iv)
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a malfunction of facilities owned and/or operated by the United States or the Operating Non-
Federal Entity(ies).

MEASUREMENT OF WATER WITHIN THE CONTRACTOR’S SERVICE AREA

6. (a) The Contractor has established a measuring program satisfactory to the
Contracting Officer. The Contractor shall ensure that all surface water delivered for irrigation
purposes within the Contractor’s Service Area is measured at each agricultural turnout and such
water delivered for M&I purposes is measured at each M&I service connection. The water
measuring devices or water measuring methods of comparable effectiveness must be acceptable
to the Contracting Officer. The Contractor shall be responsible for installing, operating,
maintaining, and repairing all such measuring devices and implementing all such water
measuring methods at no cost to the United States. The Contractor shall use the information
obtained from such water measuring devices or water measuring methods to ensure its proper
management of the water; to bill water users for water delivered by the Contractor; and, if
applicable, to record water delivered for M&I purposes by customer class as defined in the
Contractor’s water conservation plan provided for in Article 25 of this Contract. Nothing herein
contained, however, shall preclude the Contractor from establishing and collecting any charges,
assessments, or other revenues authorized by California law. The Contractor shall include a
summary of all its annual surface water deliveries in the annual report described in subdivision
(c) of Article 25 of this Contract.

(b) To the extent the information has not otherwise been provided, upon
execution of this Contract, the Contractor shall provide to the Contracting Officer a written

report describing the measurement devices or water measuring methods being used or to be used

21



452

453

454

455

456

457

458

459

460

461

462

463

464

465

466

467

468

469

470

471

472

473

Contract No. 14-06-200-7823J-LTR1-P

to implement subdivision (a) of this Article and identifying the agricultural turnouts and the M&I
service connections or alternative measurement programs approved by the Contracting Officer,
at which such measurement devices or water measuring methods are being used, and, if
applicable, identifying the locations at which such devices and/or methods are not yet being used
including a time schedule for implementation at such locations. The Contracting Officer shall
advise the Contractor in writing within 60 days as to the adequacy and necessary modifications,
if any, of the measuring devices or water measuring methods identified in the Contractor’s report
and if the Contracting Officer does not respond in such time, they shall be deemed adequate. If
the Contracting Officer notifies the Contractor that the measuring devices or methods are
inadequate, the parties shall within 60 days following the Contracting Officer’s response,
negotiate in good faith the earliest practicable date by which the Contractor shall modify said
measuring devices and/or measuring methods as required by the Contracting Officer to ensure
compliance with subdivision (a) of this Article.

(c) All new surface water delivery systems installed within the Contractor’s
Service Area after the Effective Date shall also comply with the measurement provisions
described in subdivision (a) of this Article.

(d)  The Contractor shall inform the Contracting Officer and the State of
California in writing by April 30 of each Year of the monthly volume of surface water delivered
within the Contractor’s Service Area during the previous Year.

(e) The Contractor shall inform the Contracting Officer and the Operating
Non-Federal Entity(ies) on or before the 20% calendar day of each month of the quantity of |

Irrigation Water and M&I Water taken during the preceding month.
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RATES, METHOD OF PAYMENT FOR WATER AND ACCELERATED REPAYMENT OF
FACILITIES

7. (a)  Notwithstanding the Contractor’s full prepayment of the Repayment
Obligation pursuant to Section 4011, subsection (a)(2)(A) and subsection (a)(3)(A) of the WIIN
Act, as set forth in Exhibit “C”, and any payments required pursuant to Section 4011, subsection
(b) of the WIIN Act, to reflect the adjustment for the final cost allocation as described in this
Article, subsection (b), the Contractor’s Project construction and other obligations shall be
determined in accordance with: (i) the Secretary’s ratesetting policy for Irrigation Water adopted
in 1988 and the Secretary's then-existing ratesetting policy for M&I Water, consistent with the
WIIN Act; and such ratesetting policies shall be amended, modified, or superseded only through
a public notice and comment procedure; (ii) applicable Federal Reclamation law and associated
rules and regulations, or policies, and (iii) other applicable provisions of this Contract. Payments
shall be made by cash transaction, electronic funds transfers, or any other mechanism as may be
agreed to in writing by the Contractor and the Contracting Officer. The Rates, Charges, and
Tiered Pricing Component applicable to the Contractor upon execution of this Contract are set
forth in Exhibit “B”, as may be revised annually.

(1)  The Contractor shall pay the United States as provided for in this
Article of this Contract for all Delivered Water at Rates, Charges, and Tiered Pricing Component
in accordance with policies for Irrigation Water and M&I Water. The Contractor’s Rates shall
be established to recover its estimated reimbursable costs included in the operation and
maintenance component of the Rate and amounts established to recover deficits and other

charges, if any, including construction costs as identified in the following subdivisions.
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(2) In accordance with the WIIN Act, the Contractor’s allocable share
of Project construction costs will be repaid pursuant to the provisions of this Contract.

(A)  The amount due and payable to the United States, pursuant
to the WIIN Act, shall be the Repayment Obligation. The Repayment Obligation has been
computed by the Contracting Officer in a manner consistent with the WIIN Act and is set forth
as a lump sum payment (M&I and Irrigation) and as four (4) approximately equal annual
installments (Irrigation Only) to be repaid no later than three (3) years after the Effective Date as
set forth in Exhibit “C”. The Repayment Obligation is due in lump sum by November 30, 2020
as provided by the WIIN Act. The Contractor must provide appropriate notice to the Contracting
Officer in writing no later than thirty (30) days prior to the Effective Date, if electing to repay the
amount due using the lump sum alternative. If such notice is not provided by such date, the
Contractor shall be deemed to have elected the installment payment alternative, in which case,
the first such payment shall be made no later than November 30, 2020. The second payment
shall be made no later than the first anniversary of the first payment date. The third payment
shall be made no later than the second anniversary of the first payment date. The final payment
shall be made no later than October 1, 2023. If the installment payment option is elected by the
Contractor, the Contractor may pre-pay the remaining portion of the Repayment Obligation by
giving the Contracting Officer sixty (60) days written notice, in which case, the Contracting
Officer shall re-compute the remaining amount due to reflect the pre-payment using the same
methodology as was used to compute the initial annual installment payment amount, which is

illustrated in Exhibit “C”. Notwithstanding any Additional Capital Obligation that may later be
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established, receipt of the Contractor’s payment of the Repayment Obligation to the United
States shall fully and permanently satisfy the Existing Capital Obligation.

(B)  Additional Capital Obligations that are not reflected in, the
schedules referenced in Exhibit “C” and properly assignable to the Contractor, shall be repaid as
prescribed by the WIIN Act without interest except as required by law. Consistent with Federal
Reclamation law, interest shall continue to accrue on the M&I portion of the Additional Capital
Obligation assigned to the Contractor until such costs are paid. Increases or decreases in the
Additional Capital Obligation assigned to the Contractor caused solely by annual adjustment of
the Additional Capital Obligation assigned to each Project contractor by the Secretary shall not
be considered in determining the amounts to be paid pursuant to this subdivision (a)(2)(B),
however, will be considered under subdivision (b) of this Article. A separate agreement shall be
established by the Contractor and the Contracting Officer to accomplish repayment of the
Additional Capital Obligation assigned to the Contractor within the timeframe prescribed by the
WIIN Act, subject to the following:

(1) If the collective Additional Capital Obligation
properly assignable to the contractors exercising conversion under Section 4011 of the WIIN Act
is less than five million dollars ($5,000,000), then the portion of such costs properly assignable
to the Contractor shall be repaid not more than five (5)-years after the Contracting Officer

notifies the Contractor of the Additional Capital Obligation; Provided, That the reference to the

amount of five million dollars ($5,000,000) shall not be a precedent in any other context.
2) If the collective Additional Capital Obligation

properly assignable to the contractors exercising conversion under Section 4011 of the WIIN Act
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is equal to or greater than five million dollars ($5,000,000), then the portion of such costs
properly assignable to the Contractor shall be repaid as provided by applicable Federal

Reclamation law and Project ratesetting policy; Provided, That the reference to the amount of

five million dollars ($5,000,000) shall not be a precedent in any other context.

(b) In the event that the final cost allocation referenced in Section 4011(b) of
the WIIN Act determines that the costs properly assignable to the Contractor are greater than
what has been paid by the Contractor, the Contractor shall be obligated to pay the remaining
allocated costs. The term of such additional repayment contract shall be not less than one (1)
year and not more than ten (10) years, however, mutually agreeable provisions regarding the rate
of repayment of such amount may be developed by the Contractor and Contracting Officer. In
the event that the final cost allocation indicates that the costs properly assignable to the
Contractor are less than what the Contractor has paid, the Contracting Officer shall credit such
overpayment as an offset against any outstanding or future obligations of the Contractor, with the
exception of Restoration Fund charges pursuant to Section 3407(d) of Pub. L. 102-575.

(c) The Contracting Officer shall notify the Contractor of the Rates, Charges,
and Tiered Pricing Component as follows:

(1)  Prior to July 1 of each Calendar Year, the Contracting Officer shall
provide the Contractor an estimate of the Charges for Project Water that will be applied to the
period October 1, of the current Calendar Year, through September 30, of the following Calendar
Year, and the basis for such estimate. The Contractor shall be allowed not less than two months
to review and comment on such estimates. On or before September 15 of each Calendar Year,

the Contracting Officer shall notify the Contractor in writing of the Charges to be in effect during
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the period October 1 of the current Calendar Year, through September 30, of the following
Calendar Year, and such notification shall revise Exhibit “B.”

2) Prior to October 1 of each Calendar Year, the Contracting Officer
shall make available to the Contractor an estimate of the Rates and Tiered Pricing Component
for Project Water for the following Year and the computations and cost allocations upon which
those Rates are based. The Contractor shall be allowed not less than two months to review and
comment on such computations and cost allocations. By December 31 of each Calendar Year,
the Contracting Officer shall provide the Contractor with the final Rates and Tiered Pricing
Component to be in effect for the upcoming Year, and such notification shall revise Exhibit “B.”

(d) At the time the Contractor submits the initial schedule for the delivery of
Project Water for each Year pursuant to subdivision (b) of Article 4 of this Contract, the
Contractor shall make an advance payment to the United States equal to the total amount payable
pursuant to the applicable Rate(s) set under subdivision (a) of this Article, for the Project Water
scheduled to be delivered pursuant to this Contract during the first two calendar months of the
Year. Before the end of the first month and before the end of each calendar month thereafter, the
Contractor shall make an advance payment to the United States, at the Rate(s) set under
subdivision (a) of this Article, for the Water Scheduled to be delivered pursuant to this Contract
during the second month immediately following. Adjustments between advance payments for
Water Scheduled and payments at Rates due for Water Delivered shall be made before the end of

the following month; Provided, That any revised schedule submitted by the Contractor pursuant

to Article 4 of this Contract which increases the amount of Water Delivered pursuant to this

Contract during any month shall be accompanied with appropriate advance payment, at the Rates
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then in effect, to assure that Project Water is not delivered to the Contractor in advance of such
payment. In any month in which the quantity of Water Delivered to the Contractor pursuant to
this Contract equals the quantity of Water Scheduled and paid for by the Contractor, no
additional Project Water shall be delivered to the Contractor unless and until an advance
payment at the Rates then in effect for such additional Project Water is made. Final adjustment
between the advance payments for the Water Scheduled and payments for the quantities of Water
Delivered during each Year pursuant to this Contract shall be made as soon as practicable but no
later than April 30th of the following Year, or 60 days after the delivery of Project Water
rescheduled under subdivision (g) of Article 3 of this Contract if such water is not delivered by
the last day of February.

(e) The Contractor shall also make a payment in addition to the Rate(s) in
subdivision (d) of this Article to the United States for Water Delivered, at the Charges and the
appropriate Tiered Pricing Component then in effect, before the end of the month following the

month of delivery; Provided, That the Contractor may be granted an exception from the Tiered

Pricing Component pursuant to subdivision (k)(2) of this Article. The payments shall be
consistent with the quantities of Irrigation Water and M&I Water Delivered as shown in the
water delivery report for the subject month prepared by the Operating Non-Federal Entity or, if
there is no Operating Non-Federal Entity, by the Contracting Officer. The water delivery report
shall be deemed a bill for the payment of Charges and the applicable Tiered Pricing Component
for Water Delivered. Adjustment for overpayment or underpayment of Charges shall be made
through the adjustment of payments due to the United States for Charges for the next month.

Any amount to be paid for past due payment of Charges and the Tiered Pricing Component shall
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be computed pursuant to Article 19 of this Contract.
® The Contractor shall pay for any Water Delivered under subdivision (a),
(f), or (g) of Article 3 of this Contract as determined by the Contracting Officer pursuant to

applicable statutes, associated regulations, any applicable provisions of guidelines or ratesetting

policies; Provided, That the Rate for Water Delivered under subdivision (f) of Article 3 of this
Contract shall be no more than the otherwise applicable Rate for Irrigation Water or M&I Water
under subdivision (a) of this Article.

(g)  Payments to be made by the Contractor to the United States under this
Contract may be paid from any revenues available to the Contractor.

(h) All revenues received by the United States from the Contractor relating to
the delivery of Project Water or the delivery of non-Project water through Project facilities shall
be allocated and applied in accordance with Federal Reclamation law and the associated rules or
regulations, and the then-current Project ratesetting policies for M&I Water or Irrigation Water.

(1) The Contracting Officer shall keep its accounts pertaining to the
administration of the financial terms and conditions of its long-term contracts, in accordance
with applicable Federal standards, so as to reflect the application of Project costs and revenues.
The Contracting Officer shall, each Year upon request of the Contractor, provide to the
Contractor a detailed accounting of all Project and Contractor expense allocations, the
disposition of all Project and Contractor revenues, and a summary of all water delivery
information. The Contracting Officer and the Contractor shall enter into good faith negotiations
to resolve any discrepancies or disputes relating to accountings, reports, or information.

G) The parties acknowledge and agree that the efficient administration of this
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Contract is their mutual goal. Recognizing that experience has demonstrated that mechanisms,
policies, and procedures used for establishing Rates, Charges, and Tiered Pricing Component,
and/or for making and allocating payments, other than those set forth in this Article may be in
the mutual best interest of the parties, it is expressly agreed that the parties may enter into
agreements to modify the mechanisms, policies, and procedures for any of those purposes while
this Contract is in effect without amending this Contract.

(k) (D Beginning at such time as deliveries of Project Water in a Year
exceed 80 percent of the Contract Total, then before the end of the month following the month of
delivery the Contractor shall make an additional payment to the United States equal to the
applicable Tiered Pricing Component. The Tiered Pricing Component for the amount of Water
Delivered in excess of 80 percent of the Contract Total, but less than or equal to 90 percent of the
Contract Total, shall equal one-half of the difference between the Rate established under
subdivision (a) of this Article and the Irrigation Full Cost Water Rate or M&I Full Cost Water
Rate, whichever is applicable. The Tiered Pricing Component for the amount of Water
Delivered which exceeds 90 percent of the Contract Total shall equal the difference between (i)
the Rate established under subdivision (a) of this Article and (ii) the Irrigation Full Cost Water
Rate or M&I Full Cost Water Rate, whichever is applicable. For all Water Delivered pursuant to
subdivision (a) of Article 3 of this Contract which is in excess of 80 percent of the Contract
Total, this increment shall be deemed to be divided between Irrigation Water and M&I Water in
the same proportion as actual deliveries of each bear to the cumulative total Water Delivered.

2) Subject to the Contracting Officer’s written approval, the

Contractor may request and receive an exemption from such Tiered Pricing Component for
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Project Water delivered to produce a crop which the Contracting Officer determines will provide
significant and quantifiable habitat values for waterfowl in fields where the water is used and the

crops are produced; Provided, That the exemption from the Tiered Pricing Component for

Irrigation Water shall apply only if such habitat values can be assured consistent with the
purposes of the CVPIA through binding agreements executed with or approved by the
Contracting Officer prior to use of such water.

3) For purposes of determining the applicability of the Tiered Pricing
Component pursuant to this Article, Water Delivered shall include Project Water that the
Contractor transfers to others but shall not include Project Water transferred to the Contractor,
nor shall it include the additional water provided to the Contractor under the provisions of
subdivision (f) of Article 3 of this Contract.

D For the term of this Contract, Rates applied under the respective
ratesetting policies will be established to recover only reimbursable O&M (including any
deficits) and capital costs of the Project, as those terms are used in the then-current Project
ratesetting policies, and interest, where appropriate, except in instances where a minimum Rate is
applicable in accordance with the relevant Project ratesetting policy. Changes of significance in
practices which implement the Contracting Officer’s ratesetting p<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>